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MSCI appreciates the opportunity to comment on the FCA’s Consultation Paper and we are 

available for any questions that the FCA may have. 

ABOUT MSCI 

MSCI Inc. is a leading provider of investment decision support tools to institutional investors 
globally, including asset managers, banks, hedge funds and pension funds. MSCI products 
and services include indexes and portfolio risk and performance analytics. MSCI is a US 
benchmark provider headquartered in New York, with research and commercial offices 
around the world. MSCI has approximately 6200 customers worldwide across MSCI’s 
different business units. 

MSCI’s flagship equity indexes include the MSCI Global Equity Indexes. The MSCI Global 

Equity Indexes have been calculated for more than 40 years, and today MSCI calculates over 

160,000 equity indexes per day.  MSCI Global Equity Index families include country and 

regional indexes, size indexes (large cap, small cap, and micro-cap), sector indexes, style 

(value/growth) indexes, strategy indexes, thematic indexes and ESG indexes. MSCI also 

calculates custom indexes at the request of clients, by applying client screens and 

constraints to MSCI Global Equity Indexes. 

MSCI Global Equity Indexes are used worldwide by: 

 assets owners to help them with their mandate decisions and with reviewing their 
managers’ performance;  

 active asset managers so that they can actively manage their funds against an index 
and report performance;  

 passive fund managers to issue passive funds and ETFs based on the indexes;  

 broker dealers for providing trading execution services, creating OTC and non-OTC 
derivative financial products and writing research more generally;  

 stock exchanges to create equity index linked futures and options contracts;  and 

 CCPs to calculate the risks of its positions for index linked futures and options 
contracts. 

 
In both July 2014 and 2015, MSCI announced that it successfully completed an assurance 

review of its implementation of the IOSCO Principles for Financial Benchmarks. MSCI 

engaged PricewaterhouseCoopers LLP (PwC) to perform both reviews.   The full reports, 

including the PwC assurance review, are available at 

www.msci.com/products/indexes/regulation.html for MSCI equity indexes and select IPD real 

estate indexes and benchmarks.  

 

 

http://www.msci.com/products/indexes/regulation.html
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MSCI COMMENTS 

While we are not directly impacted by this proposal, as a benchmark provider we are 

concerned about the way in which FRAND access obligations and Article 37 MiFIR are being 

applied in the UK and EU, the precedent it sets, and the potential chilling effect on 

intellectual property rights with respect to benchmarks and other proprietary information. 

We understand and appreciate that the FCA has an extended role in terms of competition 

objectives under FSMA. However, we believe that the formulation of the FRAND terms, as 

well as the other standards in Article 37 MiFIR, have the potential to go well beyond the 

competition laws and analyses required under Articles 101 and 102 of the Treaty on the 

Functioning of the European Union (“TFEU”), as interpreted by the EU courts. 

While the consultation focuses on the wide use of benchmarks, a key point that seems to be 

missing from the analysis is whether there are any reasonable substitutes in the 

marketplace.  This factor is of paramount importance for the assessment of a potentially 

anticompetitive conduct and it appears to be absent from the FCA’s consultation paper. To 

be clear, where there is choice in the marketplace, any imposition of FRAND and compulsory 

licensing in the first place is inappropriate and risks introducing very serious distortions into 

the marketplace.  It would also be difficult to reconcile with the principles of EU and UK 

competition laws. 

FRAND is a concept that has been borrowed from intellectual property law and, more 

specifically, industry standards involving patents.  This idea of FRAND appears to have been 

conflated when adopted in the context of benchmarks. Properly applied, FRAND terms cover 

the situation where an industry standard is being contributed to and created by many 

parties (often competitors) as part of a collective effort and involves technology protected 

by intellectual property rights (mostly patents).  In such situations, FRAND is used to prevent 

the holders of such intellectual property rights from exploiting their privileged position in 

the industry standard that they helped to create.  

That is not the situation with benchmarks. For benchmarks, private parties are calculating, 

maintaining and licensing to their clients, their own benchmarks. Private parties are free to 

license and commercialize their intellectual property and determine their prices, and by law, 

this principle can only be subject to deviation in exceptional circumstances. The analysis 

required to deviate from that principle must be conducted on a case-by-case basis and 

cannot be applied on a generalized and indiscriminate basis (in this case across any indexes 

that happen to be regulated in the UK). In particular, and in line with Articles 101 and 102 

TFEU, a regulatory authority would have to demonstrate that a particular benchmark has 

become an industry standard with no viable market alternatives before imposing any FRAND 

obligations.  
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Further, we believe that applying here the other standards from Article 37 MiFIR, namely 

the types of data that must be supplied on a compulsory basis, is inappropriate and violates 

the principle of proportionality. Article 37 MiFIR is narrow in focus and specifically (and only) 

supports Articles 35 and 36. It imposes FRAND conditions as well as a compulsory licensing 

scheme, but only with respect to CCPs and trading venues and only for trading and clearing 

purposes. 

 

We already have concerns that the approach taken in Article 37 MiFIR violates the principles 

of proportionality and respect for intellectual property rights which are enshrined in UK and 

EU law. Taking that concept a step further and applying it across an entire industry to any 

and all potential users and any and all potential uses cases seems to go well beyond the 

FCA’s regulatory and competition powers as well as the respect for intellectual property 

rights enshrined by law.  

 

Further, the language in the consultation would not only dictate what data must be provided 

(regardless of what data the party is requesting or needs), but would also require that the 

contract be signed within three months (regardless of when the data is needed or any other 

circumstances) and without any regard to the risks associated in dealing with that particular 

party (i.e., can they pay, have they breached agreements before, have they stolen data 

before, are they a competitor, etc.). That level of intrusion seems completely unjustified and 

effectively turns benchmarks (and intellectual property) into utilities. The precedent and 

potential chilling effect on intellectual property rights more generally goes well beyond the 

market integrity and competition objectives of FSMA.   
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ABOUT MSCI 

 

For more than 40 years, MSCI’s research-

based indexes and analytics have helped 

the world’s leading investors build and 

manage better portfolios.  Clients rely on 

our offerings for deeper insights into the 

drivers of performance and risk in their 

portfolios, broad asset class coverage and 

innovative research.  

Our line of products and services includes 

indexes, analytical models, data, real estate 

benchmarks and ESG research.   

MSCI serves 98 of the top 100 largest 

money managers, according to the most 

recent P&I ranking.  

For more information, visit us at 

www.msci.com. 

* =  toll free 
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This document and all of the information contained in it, including without limitation all text, data, graphs, charts (collectively, the “Information”) is 
the property of MSCI Inc. or its subsidiaries (collectively, “MSCI”), or MSCI’s licensors, direct or indirect suppliers or any third party involved in making 
or compiling any Information (collectively, with MSCI, the “Information Providers”) and is provided for informational purposes only.  The Information 
may not be modified, reverse-engineered, reproduced or redisseminated in whole or in part without prior written permission from MSCI.  

The Information may not be used to create derivative works or to verify or correct other data or information.   For example (but without limitation), 
the Information may not be used to create indexes, databases, risk models, analytics, software, or in connection with the issuing, offering, 
sponsoring, managing or marketing of any securities, portfolios, financial products or other investment vehicles utilizing or based on, linked to, 
tracking or otherwise derived from the Information or any other MSCI data, information, products or services.   

The user of the Information assumes the entire risk of any use it may make or permit to be made of the Information.  NONE OF THE INFORMATION 
PROVIDERS MAKES ANY EXPRESS OR IMPLIED WARRANTIES OR REPRESENTATIONS WITH RESPECT TO THE INFORMATION (OR THE RESULTS TO BE 
OBTAINED BY THE USE THEREOF), AND TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EACH INFORMATION PROVIDER EXPRESSLY 
DISCLAIMS ALL IMPLIED WARRANTIES (INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTIES OF ORIGINALITY, ACCURACY, TIMELINESS, 
NON-INFRINGEMENT, COMPLETENESS, MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE) WITH RESPECT TO ANY OF THE 
INFORMATION. 

Without limiting any of the foregoing and to the maximum extent permitted by applicable law, in no event shall any Information Provider have any 
liability regarding any of the Information for any direct, indirect, special, punitive, consequential (including lost profits) or any other damages even if 
notified of the possibility of such damages. The foregoing shall not exclude or limit any liability that may not by applicable law be excluded or limited, 
including without limitation (as applicable), any liability for death or personal injury to the extent that such injury results from the negligence or 
willful default of itself, its servants, agents or sub-contractors.   

Information containing any historical information, data or analysis should not be taken as an indication or guarantee of any future performance, 
analysis, forecast or prediction.  Past performance does not guarantee future results.   

The Information should not be relied on and is not a substitute for the skill, judgment and experience of the user, its management, employees, 
advisors and/or clients when making investment and other business decisions.  All Information is impersonal and not tailored to the needs of any 
person, entity or group of persons. 

None of the Information constitutes an offer to sell (or a solicitation of an offer to buy), any security, financial product or other investment vehicle or 
any trading strategy.  

It is not possible to invest directly in an index.  Exposure to an asset class or trading strategy or other category represented by an index is only 
available through third party investable instruments (if any) based on that index.   MSCI does not issue, sponsor, endorse, market, offer, review or 
otherwise express any opinion regarding any fund, ETF, derivative or other security, investment, financial product or trading strategy that is based on, 
linked to or seeks to provide an investment return related to the performance of any MSCI index (collectively, “Index Linked Investments”). MSCI 
makes no assurance that any Index Linked Investments will accurately track index performance or provide positive investment returns.  MSCI Inc. is 
not an investment adviser or fiduciary and MSCI makes no representation regarding the advisability of investing in any Index Linked Investments. 

Index returns do not represent the results of actual trading of investible assets/securities. MSCI maintains and calculates indexes, but does not 
manage actual assets. Index returns do not reflect payment of any sales charges or fees an investor may pay to purchase the securities underlying the 
index or Index Linked Investments. The imposition of these fees and charges would cause the performance of an Index Linked Investment to be 
different than the MSCI index performance. 

The Information may contain back tested data.  Back-tested performance is not actual performance, but is hypothetical.  There are frequently 
material differences between back tested performance results and actual results subsequently achieved by any investment strategy.   

Constituents of MSCI equity indexes are listed companies, which are included in or excluded from the indexes according to the application of the 
relevant index methodologies. Accordingly, constituents in MSCI equity indexes may include MSCI Inc., clients of MSCI or suppliers to MSCI.  Inclusion 
of a security within an MSCI index is not a recommendation by MSCI to buy, sell, or hold such security, nor is it considered to be investment advice. 

Data and information produced by various affiliates of MSCI Inc., including MSCI ESG Research Inc. and Barra LLC, may be used in calculating certain 
MSCI indexes.  More information can be found in the relevant index methodologies on www.msci.com. 

MSCI receives compensation in connection with licensing its indexes to third parties.  MSCI Inc.’s revenue includes fees based on assets in Index 
Linked Investments. Information can be found in MSCI Inc.’s company filings on the Investor Relations section of www.msci.com. 

MSCI ESG Research Inc. is a Registered Investment Adviser under the Investment Advisers Act of 1940 and a subsidiary of MSCI Inc.  Except with 
respect to any applicable products or services from MSCI ESG Research, neither MSCI nor any of its products or services recommends, endorses, 
approves or otherwise expresses any opinion regarding any issuer, securities, financial products or instruments or trading strategies and MSCI’s 
products or services are not intended to constitute investment advice or a recommendation to make (or refrain from making) any kind of investment 
decision and may not be relied on as such. Issuers mentioned or included in any MSCI ESG Research materials may include MSCI Inc., clients of MSCI 
or suppliers to MSCI, and may also purchase research or other products or services from MSCI ESG Research.  MSCI ESG Research materials, including 
materials utilized in any MSCI ESG Indexes or other products, have not been submitted to, nor received approval from, the United States Securities 
and Exchange Commission or any other regulatory body. 

Any use of or access to products, services or information of MSCI requires a license from MSCI.  MSCI, Barra, RiskMetrics, IPD, FEA, InvestorForce, and 
other MSCI brands and product names are the trademarks, service marks, or registered trademarks of MSCI or its subsidiaries in the United States 
and other jurisdictions.  The Global Industry Classification Standard (GICS) was developed by and is the exclusive property of MSCI and Standard & 
Poor’s.  “Global Industry Classification Standard (GICS)” is a service mark of MSCI and Standard & Poor’s. 
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